IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONALD A. BRENNAN and : ClVIL ACTION
BERNADETTE J. BRENNAN, :
I ndi vidually and as h/w,

Pl ai ntiffs, :
V. : NO. 95- 8045

| NDEPENDENCE BLUE CROSS and
PENNSYLVANI A BLUE SHI ELD,

Def endant s.

VEMORANDUM

R F. KELLY, J. AUGUST 21, 1997
Before this Court is Plaintiffs’ Mtion for Partial Summary

Judgment and Defendants’ Cross Mtion for Summary Judgnent

pursuant to Rule 56 of the Federal Rules of Civil Procedure.

Plaintiffs brought this action against their insurer for paynents

al l egedly due for medical care. For the reasons which follow,

Def endants’ Mdtion will be granted.

| . Backgr ound

This case arose out of a nedical nmal practice action brought
by Donal d and Bernadette Brennan (“Plaintiffs”) against health
care providers for incidents in which Donald Brennan all egedly
sustai ned quadriplegia. 1In that action, Plaintiffs were
represented by attorney Daniel L. Thistle. Thistle also
represent ed Defendants’ (Independence Blue Cross and Pennsyl vani a
Bl ue Shield) subrogation right in the nmedical mal practice action,
which resulted in an out-of-court settlenent. The settlenent,

whi ch was in excess of $7 mllion (Defendants’ Mtion, Ex. A,



i ncl uded danmages for future nedi cal expenses that woul d be
i ncurred by Donal d Brennan. Thistle forwarded to Defendants a
check in the amount of $46,151.50 for Defendants’ subrogation
lien reduced by Thistle’'s fee for representation. On the face of
t he check, Thistle added the words “FULL/ FI NAL Settlenent for al
past and future liens/clains against Donal d and Bernadette
Brennan.”

Initially, this Court disqualified Thistle fromrepresenting
the Plaintiffs in this action because of the conflict of interest

with Thistle's forner clients, the Defendants. See Brennan v.

| ndependence Blue Cross, 949 F. Supp. 305 (E.D. Pa. 1996).

Plaintiffs now nove for Partial Summary Judgnent on the issue of
Def endants’ wai ver of subrogation rights. Defendants filed a
Cross Motion for Summary Judgnent asserting that Plaintiffs
prej udi ced Defendants’ subrogation rights and, therefore, can not
recover from Defendants.

1. Standard

Summary judgnent is proper if “there is no genuine issue as
to any material fact and the noving party is entitled to a
judgnment as a matter of law.” Fed. R Cv. P. 56(c). The noving
party has the burden of informng the court of the basis for its
notion and identifying those portions of the record that
denonstrate the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986). The non-

nmovi ng party cannot rest on the pleading, but nmust go beyond the

pl eadi ngs and “set forth specific facts showng that there is a



genuine issue for trial.” Fed. R Cv. P. 56(e); Celotex, 477
US at 324. |If the court, in viewing all reasonable inferences
in favor of the non-noving party, determnes that there is no
genui ne issue of material fact, then summary judgnent is proper.

Celotex, 477 U.S. at 322; Wsniewski v. Johns-Manville Corp., 812

F.2d 81, 83 (3d Gr. 1987).

[11. Discussion

A. The Lanquage Added to the Check

On the face of the check, Thistle added | anguage relating to
“Final Settlenent” of any claimagainst the Plaintiffs. But the
| anguage added to the draft did not operate to waive Defendants’
right of future subrogation

Every contract nust be supported by consideration.

Pennsyl vania Dep’t of Transp. v. First Pa. Bank, 466 A. 2d 753,

754 (Pa. Commw. 1983). The performance of an act which one party
is legally bound to render to the other party is not |egal

consi derati on. Chat ham Conmuni cations, Inc. v. Ceneral Press

Corp., 344 A 2d 837, 840 (Pa. 1975). The paynent of a sum
admttedly due furnishes no consideration for the discharge of a

disputed claim Nat’'l Container Corp. of Pa. v. Regal Corrugated

Box Co., Inc., 119 A 2d 270, 273 (Pa. 1956).

In the instant case, there is no dispute that the Defendants
were due the anmpbunt paid as a result of the underlying nedical
mal practice claim Thistle was legally bound to nake this
paynent to the Defendants. The |anguage added to the draft by

Thistle was an attenpt to enter into a contract in which the



Def endants woul d rel ease any clains against the Plaintiffs. But
there was no consideration for this agreenent. Defendants

recei ved neither nore nor less than that to which they were
entitled as reinbursenent for their existing lien. Thus, because
Def endants received no consideration for the alleged waiver of
their future right of subrogation, the waiver is unenforceable.

B. Prejudice of Future Ri ght of Subrogation

Under Pennsylvania | aw, where an injured party extingui shes
an insurer’s subrogation rights by settling and rel easing an
all eged tortfeasor, the injured party |oses the right to recover

fromthe insurer. Mel endez v. Pennsyl vani a Assigned d ains Pl an,

557 A .2d 767 (Pa. Super. 1989). This reflects the public policy

agai nst doubl e recovery for the sane injury. Rossi v. State Farm

Auto. Ins. Co., 465 A . 2d 8, 10 (Pa. Super. 1983).

In this case, Plaintiffs made a cl aimagai nst the all eged
tortfeasors in the underlying nedical mal practice action which
i ncluded clains for past, present, and future nedi cal expenses.
The entire claimsettled for a substantial sum of noney. The
settl enent extinguished the Defendants’ right to subrogate for
benefits payable to Plaintiff Donald Brennan caused by the
all eged tortfeasors. Because Plaintiffs prejudi ced Def endants’
future right of subrogation, and Plaintiffs have recovered future
medi cal expenses for this injury, Plaintiffs may not recover
further nedical expenses from Def endants.

Because | amruling in favor of Defendants for the above

reasons, | have not found it necessary to decide what obligations



Thistl e had toward | ndependence Bl ue Cross and Pennsyl vani a Bl ue
Shi el d under his dual representation.

| V. Concl usion

In summary, Defendants did not waive their right of future
subrogation by accepting the check with the | anguage of “fi nal
settlenment” of all clainms. Further, Plaintiffs extinguished
Def endants’ future right of subrogation in their settlenent with
the alleged tortfeasors in the underlying nmedical mal practice
action. 1In doing so, Plaintiffs forfeited any right to recover
future medi cal expenses from Defendants. Plaintiffs cannot
recover on this claimfor future nedi cal expenses, and therefore,
Def endants’ Motion for Summary Judgnent is G anted.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONALD A. BRENNAN and : ClVIL ACTION
BERNADETTE J. BRENNAN, :
I ndi vidually and as h/w,

Plaintiffs, :
V. : NO. 95- 8045

| NDEPENDENCE BLUE CROSS and
PENNSYLVANI A BLUE SHI ELD,

Def endant s.

ORDER
AND NOW this 21st day of August, 1997, upon

consideration of Plaintiffs’ Mtion for Partial Sumrmary Judgnent
and the Defendants’ Cross Mdtion for Summary Judgnment, it is
hereby ORDERED that Plaintiffs’ Mdtion is DENIED. It is further
ORDERED t hat Defendants’ Mdtion is GRANTED. Judgnent is
therefore entered in favor of Defendants | ndependence Bl ue Cross
and Pennsyl vani a Blue Shield and against Plaintiffs Donald A

Br ennan and Ber nadette J. Brennan.

BY THE COURT:

Robert F. Kelly, J.



